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Learning Objectives

• Discuss the ongoing impact of the Supreme 
Court's Rutledge vs. PCMA decision on the 
legislative landscape.

• Discuss ongoing lawsuits and court decisions 
related to state PBM reforms.

• Explain American Pharmacies' involvement in 
amicus briefs & alliances in defending state 
reforms in court.

• Describe the Federal Trade Commission's 
investigation of PBM activities and potential 
outcomes.
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Pharmacy Claim Payors:
• Commercial Insured Claims
• Commercial ERISA (employer sponsored)
• Medicare Part D
• Medicaid
• Others (teachers, government employees, military)



High Court ERISA Ruling: Rutledge v. PCMA
 State PBM regulations could be applied to PBMs 

administering ERISA plans.

 Rutledge: ERISA preempts “laws that require 
providers to structure benefit plans in 
particular ways, such as by requiring payment of 
specific benefits, or by binding plan 
administrators to specific rules for determining 
beneficiary status.”

 Rutledge: ERISA preempts a state law “if acute, albeit indirect, economic effects of the 
state law force an ERISA plan to adopt a certain scheme of substantive coverage.”



High Court ERISA Ruling: Rutledge v. PCMA

 Rutledge: “Crucially, not every state law that affects an ERISA plan or 
causes some disuniformity in plan administration has an impermissible 
connection with an ERISA plan. That is especially so if a law merely 
affects costs.”

 Rutledge: “In short, ERISA does not pre-empt state rate regulations that 
merely increase costs or alter incentives for ERISA plans without 
forcing plans to adopt any particular scheme of substantive coverage.”



A Circuit Split
8th Circuit

PCMA v Wehbi (North Dakota)
Medicare Part D and ERISA preemption

PCMA v Mulready (Oklahoma)
Medicare Part D and ERISA preemption

10th Circuit

PCMA v Mulready (10th Circuit)PCMA v Wehbi (8th Circuit)

Disagreed with Wehbi on ERISA preemption of 
pharmacy network regulation 

Followed Rutledge on pharmacy network regulation 

Disagreed with Wehbi on Med D Preemption StandardEstablished Med D Preemption Standard



Mulready Opinion Creates Confusion

 Examples of laws that are not preempted
o MAC appeals (Rutledge)
o Refuse to fill below cost scripts (Rutledge)
o No onerous accreditation requirements (Wehbi)

 Examples of laws that Tenth Circuit found to be preempted
o Any willing provider (Mulready)
o Steering through differences in patient copay (Mulready)



• PCMA v. Wehbi 
• 8th Circuit Court of Appeals 
• North Dakota PBM Reform Not Preempted 

by ERISA or Medicare Part D 

• PCMA v. Wehbi 
• 8th Circuit Court of Appeals 
• North Dakota PBM Reform Not Preempted 

by ERISA or Medicare Part D 

• PCMA v. Mulready 
• 10th Circuit Court of Appeals 
• Oklahoma PBM Reform Not Preempted by 

ERISA or Medicare Part D 

• PCMA v. Mulready 
• 10th Circuit Court of Appeals 
• Oklahoma PBM Reform Not Preempted by 

ERISA or Medicare Part D 

• PCMA v. Mulready 
• US Supreme Court 
• Oklahoma PBM Reform Not Preempted by 

ERISA or Medicare Part D 

• PCMA v. Mulready 
• US Supreme Court 
• Oklahoma PBM Reform Not Preempted by 

ERISA or Medicare Part D 

Friend of the Court Briefs
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States Are Grappling With Enforcement: Texas



States Are Grappling With Enforcement: Michigan



States Are Grappling With Enforcement: Tennessee



States Are Grappling With Enforcement: Oklahoma

 Oklahoma Attorney General tasked 
with PBM enforcement

 AG’s office hired a dozen new 
employees in a new PBM 
Compliance and Enforcement 
Division



States Are Grappling With Enforcement: Oklahoma

 Deputy Attorney General Michael Leake 
heads the new division

 Leake: “Any business owner knows that if 
you’re losing money with the product that’s 
going out the door, you can’t sustain that 
model. That should be a concern to all 
Oklahomans.” 

 May 2024: Lawsuit against Big 3 PBMs 
regarding insulin pricing



Federal Trade CommissionFederal Trade Commission



Federal Trade Commission

• 2022: Section 6(b) Study of Six Largest PBMs’ 
practices:

• Fees and clawbacks of unaffiliated pharmacies
• Unfair audit practices
• Pharmacy reimbursement
• Prior authorizations and administrative 

restrictions
• Specialty drug lists and policies
• Connection between manufacturer rebates and 

formulary design and drug costs
• March 30, 2023: American Pharmacies 
interviewed by FTC investigators for study

• May 2023: Expanded study to GPOs owned by 
the PBMs



Federal Trade Commission



GoodRx Most Favored Nation
Reimbursement



GoodRx-Caremark Cost Saver Program



GoodRx-Caremark Cost Saver Program

• March 2024: Joint Statement of the FTC and DOJ on 
Algorithmic Price Fixing

• Algorithmic Price Fixing is a per se violation of the 
Sherman Act

• Hotels using an algorithm to “suggest” prices for their 
rooms is a violation of the Sherman Act even if the 
competing hotels never specifically communicated 
about it or set up a contract around it.

• Also potential violation of state transaction fee bans, 
clawback bans and prompt pay laws.



GoodRx-Caremark Cost Saver Program



GoodRx-Caremark Cost Saver Program

• Commercial, Medicare and Medicaid

• Due from Insurance is a negative amount

• NCPDP Network Reimbursement ID Field 
(545-2F) shows ######GDRX 

• NCPDP Additional Message Information 
Field (526-FQ) shows CLAIM PAID NON-
CMK DISCOUNT CONTRACT



TRUST LLC claims against PBMs



Osterhaus Pharmacy v. CVS Health Class Action
Summary of claims:

 Suit filed September 26, 2023 

 Class action on behalf of all pharmacies in the country.

 It seeks damages based on DIR fees paid to CVS after September 2019.

 It’s primary cause of action is an antitrust action claiming that CVS 
withheld access to its Medicare Part D beneficiaries unless the pharmacy 
agreed to contract terms including a DIR fee and that the DIR fees are 
arbitrary and unconscionable. 

 Pending before the court are questions of whether the case should be 
moved to either arbitration or to another court.



Osterhaus Pharmacy v. ESI Class Action
Summary of claims:

 Suit filed January 9, 2024 

 Class action on behalf of all pharmacies in the country.

 It seeks damages based on DIR fees paid to ESI after April 2020.

 It’s primary cause of action is an antitrust action claiming that ESI 
conspired with Prime Therapeutics and another PBM to fix prices.    

 The court is considering a motion to dismiss the claims and to move 
venue to St. Louis.



Osterhaus Pharmacy v. OptumRx Class Action
Summary of claims:

 Suit filed December 18, 2023 

 Class action on behalf of all pharmacies in the country.

 It seeks damages based on DIR fees paid to OptumRx after September 
2019.

 It’s primary cause of action is an antitrust action claiming that OptumRx 
withheld access to its Medicare Part D beneficiaries unless the pharmacy 
agreed to contract terms including a DIR fee and that the DIR fees are 
arbitrary and unconscionable. 

 The parties appear to be negotiating a way to have all claims heard in 
arbitration if appropriate safeguards ensure a more fair arbitration 
proceeding.



Pharmacy Assigns Claims Against PBMs to 
TRUST LLC



Apparent Litigation Strategy

PBM

Step 1: 
6-10 Regional 
Chain Stores

Step  2:
Trust LLC 

(Hundreds of 
Independent 
Pharmacies) Step 3:

Osterhaus Class 
Action Antitrust 
Federal Lawsuit

Step 1: Several Regional Drug Chains 
Initiate Separate Arbitrations Against each 
PBM and Develop a Win/Loss Ratio

Step 2: Plaintiffs Attorneys Attempt to Settle 
Trust LLC Claims Using Win/Loss Ratio 
from Regional Drug Chain Arbitrations

Step 3: Utilize Class Action Lawsuit to Toll 
Statute of Limitations and Potentially Settle 
All Retail Pharmacy Claims, Even Those 
Not in Trust LLC



American Pharmacies-NCPA Webinar
January 31, 2024

Presenters: 
Miguel Rodriguez 
Matt Seiler, General Counsel of NCPA
John Roberti, Partner of COHEN & GRESSER LLP

Format: 20 minutes of presentation and 40 minutes of 
Q&A



DIR Redux



• CMS rule change went into effect in 2024.  CMS did not ban DIR fees, it only 
required a Part D plan to ensure that patients received the benefit of the DIR fee 
at the point of sale through a lower copay.

• CVS’s 24D contract had proposed the creation of a bonus pool by collecting a 
per-claim fee from each participating store that might be used to pay back to 
pharmacies based on performance.  

DIR Redux



DIR Redux
• June 2023, CMS states that bonus pool payments are 

permitted but that a Part D sponsor must provide the 
patient a reduction in the copayment at the point of 
sale.

• Likely because of the difficulty of making this 
calculation, CVS did not implement the bonus pool 
mechanism.

• However, ESI did implement a bonus pool mechanism 
effective January 1, 2024 on certain Part D business.



DIR Redux

• June 10, 2024, ESI states it will be paying 
back all bonus pool payments collected 
to date and stop collecting bonus pool 
payments going forward.

• Likely this is because ESI had failed to 
reduce patient copays accordingly.

• ESI says that it will still provide bonus 
payments to the top 20% of performing 
pharmacies.  



Cost Plus Reimbursement Trend



New Cost Plus Reimbursement Models



Predictive Acquisition Cost



New Cost Plus Reimbursement Models
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Thank You


